STATE OF MAI NE Docket No. 98-536
PUBLI C UTI LI TI ES COW SSI ON
Cct ober 7, 1998

MONHEGAN PLANTATI ON PONER DI STRI CT ORDER
Petition for Authority to Serve

VELCH, Chair man; NUGENT and DI AMOND, Conmi Ssi oners

l. SUMMARY

In this Order we grant the Monhegan Pl antation Power District
authority to serve pursuant to 35-A MR S. A. 88 2102 and 2105.

11. PROCEDURAL BACKGROUND

On July 1, 1997, the Conm ssion approved the formation of the
Monhegan Pl antation Power District (District) pursuant to 35-A
MR S. A 88 3904-3915. The Conmm ssion found that the District had
conplied with the requirenents of the Miunicipal Electric District
Enabling Act. This statute allows a nmunicipality to forma power
district upon the favorable vote of the residents. 35-A MR S. A 8§
3904(4). The Comm ssion noted that the District would need further
Comm ssi on approval under 35-A MR S.A 8§ 2102 if it planned to
provi de el ectrical service where another utility is currently
furni shing service.

On July 14, 1998, the District filed a Petition for Authority to
Serve (Petition), pursuant to 35-A MR S. A 88 2102, 2105, and 3915.!
The District seeks authority to serve on Monhegan Pl antation where
there is already a public utility engaged in providing simlar
services. The District argues that the Comm ssion should authorize a
second utility to serve because service provided by the existing
electric utility, Central Mnhegan Power (Central), is inadequate.
The District urges that the public convenience and necessity requires
a second utility and that it has the technical and financial ability
to construct, operate and nanage a second utility.

The Comm ssion noticed this proceeding by Order issued on August
5, 1998. The following are parties to this proceeding: the

The filing also included a 10-person conplaint filed pursuant
35-A MR S A 8 1302, alleging that the acts and practices of the
existing utility, Central Mnhegan Power, are unsafe, inadequate and
unr easonabl e and that adequate service cannot be obtained. The
Comm ssion is separately processing this conplaint in Docket No.

98- 583.
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District, Central, the Public Advocate, the Coalition for Sensible
Energy (CSE) and the Land Use Regul ati on Comm ssion (LURC). All
parties, except CSE, attended a prehearing conference on August 18,
1998. Follow ng the prehearing conference, a technical conference
t ook place where the parties had an opportunity to conduct oral

di scovery.?

The Conmm ssion held a hearing on the District's Petition on
Septenber 9, 1998, pursuant to the requirenents of 35-A MR S. A 8§
2105(1). Wtnesses included the District's three trustees (Bil
Boynton, Lexy Krause and Katy Boegel) and Monhegan's First Assessor
Chris Smith; Raynond Remi ck for Central; John WIlians for LURC, and
Ral ph Chapman for CSE.® The parties waived briefs and the Hearing
Exam ner issued her recommended deci sion on Septenber 18, 1998. CSE
OPA and WIliam Payne fil ed exceptions to the Hearing Exam ner's
Report. The Conm ssion considered this matter at its deliberations
on Cctober 5, 1998.

I11. DESCRIPTION OF CURRENT SITUATION ON MONHEGAN

Monhegan Plantation is a 650-acre island, |ocated 13 mles from
the mainl and of Maine. There are 70 full-year residents, 400
seasonal residents and up to 250 overnight visitors during the
island's approximately 4-nonth tourist season. Dist. Ex.1l. Mnhegan
was incorporated as a Plantation in 1839 and is governed by a Board
of Assessors. The Land Use Regul ati on Comm ssion regul ates | ocal
pl anni ng and zoning. LURC also enforces many of the site |ocation
| aws that the Departnment of Environental Protection (DEP) woul d
enforce within its jurisdiction.

A uni que feature on Monhegan is its principal aquifer.
According to John WIllians, director of LURC and a certified
geol ogi st

Monhegan is really fortunate for an island on the
rockbound coast of Maine to have a fairly deep
sand pocket, which is what they have on the
meadow | ocation. The sand holds quite a bit of
water. It transmts the water well and it's
covered by a layer of clay and peat. The reason

The Examiner entered into the record the transcript of the
techni cal conference, w thout objection fromany party.

3The Public Advocate filed a letter stating he could not attend
t he hearing but supported the District's Petition for the reasons
stated in his August 24, 1998 comments.
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it's a neadow is the clay and peat tend to hold
water up, formng a wetland at the surface, but
underneath that is a good size sand and gravel
aquifer. And it is that aquifer that has all owed
Monhegan to have the relatively high sumer

popul ation that they have because they can get a
wat er supply fromthe aquifer which serves not
only the sumrer residents but the businesses that
cater to the tourismindustry on the island. In
addition to that aquifer -- and that aquifer has
now been decl ared a sole source aquifer by the
Envi ronnmental Protection Agency, which gives it a
special status and raises the |evel of concern
about it. There is water available in fractures
in rock, which is the situation throughout nuch
of Maine, and people on the island rely on those
fractured rock aquifers in the wintertime when
the water supply is not operating; but that's a

very limted resource. It could not serve, in ny
opi nion, the population that is on Mdnhegan
Island in the sumertine . . . but the sole

source aquifer, which is the only possible public
drinking water supply on the island, is extrenely
vul nerable to pollution.

Many Monhegan residents and the village area, including stores,
church, school and library, receive electric service from Central
Monhegan Power . Central developed froma small operation started by
Victor Lord and Raynond Rem ck. They began providing a nunber of
households with electricity froma central generator around 1985.

The Comm ssion did not consider this to be a utility due to its
restrictive nature and limted scope of the services.

In 1986, LURC granted M. Rem ck and M. Lord an after-the-fact
permt for their generators. 1In 1987, LURC anended the permt. 1In
June of 1996, LURC found Central to be out of conpliance with its
permts; its operations had now expanded to the neadow site wi thout a
permt. M. Remck signed a settlenment agreenent in Novenber 1996,
agreeing to take certain actions related to his generators (then
| ocat ed near the Monhegan House, also on the acquifer) and fuel
storage. The agreenent required the Monhegan House site to be shut
down by June 1997 and the neadow site shut down by Decenber 1, 1997

By letter on August 2, 1996, the Mnhegan Board of Assessors
asked the Comm ssion to determ ne whether Central was a public
utility. Followng a summary investigation conducted by Conm ssion
Staff, the Conm ssion determ ned that Central is a public utility as
defined in 35-A MR S. A § 102(13). Public Uilities Conm Ssion,
Request for Commi ssion lnvestigation into Central Mnhegan Power,
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Docket No. 96-481 (COct. 17, 1996). The Conmi ssion ordered Central to
file rate schedul es and request any necessary wai vers of Comm ssion
rules. M. Remck, the current sole owner of Central, net with the
staff once but to date has not filed rate schedul es or waiver
requests.

I n Decenber 1997, LURC extended the deadline for renoval at the
meadow site to August 1, 1998. |In August 1998, LURC agreed to del ay
the inposition of penalties until after the conclusion of the Public
Uilities Conm ssion proceedi ngs.

Central now serves approximately 78 accounts. Central’s
generators are located in a building | ocated beside the water
utility's water punp building, across the Meadow fromthe vill age.
Fuel for the generators is also stored at the generator site on the
Meadow.

The electrical distribution systemis entirely buried in
conduit. There are no transformers, voltage regulators, or |ightning
arrestors. Each custoner is supplied with two-phase conductors and a
neutral conductor. This gives the custoner 120 volts from each phase
conductor to the neutral and 208 volts between phase conductors.

This conpares with normal single-phase service with 120 volts from
phase conductors to the neutral and 240 volts between phase
conductors. Sonme custoners are limted to a 40-anp service. Docket
No. 96-481, Order at 3-4. The current energy charge is $0.50/ kWh.

IV. LEGAL STANDARD

Under 35-A MR S. A 8 2102 a public utility nust obtain prior
Comm ssi on approval before it may generate, sell, or distribute
electricity in or to any nunicipality where another public utility is
furnishing a simlar service. To allow a second utility to serve,
the Comm ssion nust find, after a public hearing of all interested
parties, that the public convenience and necessity requires a second
public utility. The Comm ssion has applied a 3-prong test for
determ ni ng when the public conveni ence and necessity requires a
second utility. See e.q., Md Maine Gas Utilities Inc., Request for
Approval to Furnish Gas Service, Docket No. 96-465 (March 7, 1997)
(Md-Maine Gas); Pine Tree Tel. and Tel., Application for Public
Conveni ence and Necessity, Docket No. 82-49 (Cct. 14, 1982). In
St andi sh Tel ephone Co. v Public Utilities Conm ssion, 499 A 2d 458,
459 (Me. 1985), the Law Court described the test as requiring a
showing that: 1) a public need for the proposed services exists;
2) the applicant has the technical ability to provide the service;
and; 3) the applicant possesses adequate financial resources to
conpl ete the project.
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V. EVIDENTIARY SHOWING TO MEET THE TEST
A. Need

A public need exists for a second utility if the Comm ssion
finds that the service sought by custoners is unavailable or
i nadequate. 1d. at 462. The record in this case denonstrates that
Central is not providing service of a type and quality demanded by
the citizens of Monhegan and it does not neet state-nmandated
environmental and utility service standards. The District Trustees
and Monhegan's First Assessor all testified about the inadequacy of
Central's service, which has further deteriorated over the last 6
nont hs.

Central recently maintained two generators on the island,
one of 175 kWto neet daily |load and a back-up generator of 125 kW
In July 1998, the main generator broke down. The back-up generator
was unable to neet peak sunmer denmand, sonetinmes shutting down 2-3
tinmes a day. M. Rem ck, the owner of Central, renoved the main
generator for repairs fromthe island in late July 1998 and did not
respond to the District's request for his plans on replacing the
generator. He did not replace it.

The Assessors, concerned about health and wel fare of
Monhegan's citizens and visitors, |eased a 205 kW back-up generator
(at $6000 per nonth?), after various state emergency agencies and the
Mai ne National Guard were unable to provide a generator. |In the view
of the Plantation's Assessors, the |ack of a back-up generator
created an energency. The Plantation's water supply and ot her
essential facilities, such as the ranp on the Plantation's wharf,
rely on electricity. First Assessor, M. Smth, testified that in
hi s opinion the back-up generator presented a fire hazard from
| eaki ng oil and overheati ng.

Central’s fuel truck broke down and has not been repaired
or replaced. A borrowed truck is now used to transport fuel to the
Meadow site. The old truck is being used to store fuel. M.
WIllians testified that using the truck for this purpose is not
acceptable to LURC. M. Smth testified that the current fuel
storage nethods increase chances for spillage by requiring nmultiple
transfers of fuel.

Board menbers also testified that voltage fromthe existing
distribution systemis erratic, often resulting in |ow voltage. M.
Rem ck admtted that voltages "in the high nineties" had occurred

(Comm ssion Rule, Chapter 32, requires voltage to be no | ower then

‘M. Rem ck subsequently agreed to pay $1,500 of this anount.



O der - 6 - Docket No. 98-536

114 volts).

Central is also unable to provide adequate service to
Monhegan residents because M. Remck is required by settl enent
agreenent with LURC to renpbve his generators and any fuel storage
fromits location on the Island's aquifer. In Decenber 1997, LURC
extended the settlenent deadline to renove the generators fromthe
aqui fer until August 1, 1998, because Central had substantially
conplied with other requirenents of the agreenent and LURC recogni zed
that the Plantati on was maki ng progress, through the formation of a
muni ci pal power district, towards finding an alternative power

suppl y.

M. Rem ck acknow edged that LURC wll not allow his
operation to continue in its current |ocation on the aquifer and that
he has been unable to find land for an alternative |ocation. He
stated he would not m nd bei ng bought out of his business. During
the technical conference, M. Remck stated that if he had a site he
"woul d not be against running a utility" but since he does not have a
site he's "against running a utility".

During the winter of 1998, the District undertook extensive
efforts to find an off-aquifer site for generation. The District
approached the Monhegan Associ ates about purchasing or |easing |and
controlled by the Associates. The Monhegan Associates is a | and
trust that controls alnost all the undevel oped | and on the island
(approximately 65% of all |and on Monhegan). The Associates acquire
and hold land to preserve it from devel opnent. The Associ ates voted
on July 3, 1998 to lease a l-acre parcel to the District for use as a
generator site. The District is negotiating the terns of a | ease at
this time. M. WIllianms testified that LURC has not yet issued
permts for the site but he is optimstic that it wll meet LURC s
requi renents. Board nenber M. Krause testified that he believed the
Associates were willing to lease the land to the District but likely
woul d not lease it to a private operator

During the hearings, only M. Chapman, on behalf of the
CSE, argued that the Comm ssion should not authorize the District or
(any utility) to serve on Monhegan. He suggested that Mnhegan
residents would be better served by no utility, and residents could
recei ve power through what he called a distributed interconnected
system

W reject M. Chapman's argunents. The residents of
Monhegan have shown their desire to operate a utility on Mnhegan by
voting to establish a nmunicipal electrical district. Maine statutes
specifically allow residents of a nunicipality to forma power
district "to generate, supply or extend the efficient use of
electricity for public purposes and for the health, welfare, confort
and conveni ence of the inhabitants of the district." 35-A MRS A 8§
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3902. The Commission will not second guess the decisions of this

| egally constituted body, beyond the specific authority granted the
Comm ssion in Title 35-A. The residents of Monhegan, through their
muni ci pal power district, may choose the type of system necessary to
meet their electrical needs. The Commi ssion is responsible for
ensuring that utilities provides safe, reasonable, and adequate
service to custoners at rates that are just and reasonable and for
authorizing a second utility if the public convenience and necessity
require it.

The record denonstrates that electrical service currently
bei ng provided by Central is inadequate to neet the needs of
Monhegan's residents. The one generator under the control of Central
i's inadequate to neet |oads and is not in good repair. Back-up
generation is being provided by the Plantation. Finally, the
generators cannot remain in their current location. The District is
the only entity that has been able to acquire a site outside the
aquifer on which to |l ocate the generators. Therefore, there is a
need for the District to provide electrical service on Mnhegan.

B. Technical Capability

In determ ning whether a second utility has the technical
ability to serve, the Comm ssion has considered the past experience
of the utility's principals or enployees in constructing facilities
and providing service; relevant educational and engi neering
qual i fications; denonstrated conpetence in recognizing the need for
sel ecting consulting, engineering and construction assistance; and
know edge of industry practices and |ocal conditions. See e.qg., Md
Mai ne Gas at 11

The District initially hired Frank Bow es to create a plan
for noving the generator fromthe aquifer and correcting deficiencies
in the distribution system M. Bow es designed the electrical
systemin place on Matinicus Island, an offshore island simlarly
situated to Monhegan. The District currently plans to proceed in two

phases. In the first phase the District wll install an interim
di esel generation systemw th fuel storage, |ocated outside the
acquifer. |In phase Il, the District plans a hybrid system using

di esel generators in conjunction with renewabl e energy, possibly
solar or wwnd. As part of this phase, the District will over tine
rebuild the distribution system The District is currently
interview ng engineering firms and contractors to design and instal
phase | and I1.

The Comm ssi on does not expect the volunteer board of a
muni ci pal utility to possess the necessary expertise to design, build
and operate an electric utility. |Instead, the board nust denonstrate
it has the ability to plan for and hire the proper personnel to carry
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out the design, construction and operation of the utility. The
District's board has been neeting regularly since its inception in
July 1997. The board has, and is, taking reasonable steps in

pl anni ng and hiring the necessary qualified firns to carry out its

pl an. The engineering firms being considered all have experience in
el ectric supply system design and construction. CSE and M. Payne
argue that the board | acks the necessary technical capability, citing
in particular that the board is only nowin the process of hiring
necessary engi neering assistance after fourteen nonths, with no final
selection in place. They also note that netering of electrical |oad
only began at the end of August. Gven the conplexities of this
situation, the District's board has proceeded prudently through the
pl anni ng process. W expect the District to follow through on its

pl anni ng and hiring the necessary enpl oyees and contractors to
operate a safe and reliable system

We find that the District has denonstrated sufficient
technical capability to proceed with its plans to operate a nunicipa
utility.

C. Fi nanci al Capability

In determ ning whether a second utility has the financi al
ability to undertake service, the Conm ssion has exam ned past
experience in simlar financings, the level of investnent proposed,
current assets and liabilities and credit history. See e.qg.,

M d- Maine Gas at 12. In this instance, we are considering a new
muni ci pal utility that will be eligible for grants and certain
borrow ngs based on its status as a special purpose unit of | ocal
gover nnent .

The District has obtained initial funds for planning and
nmovi ng the generators. In Septenber 1997, the Plantation received a
$10, 000 planning grant fromthe Ofice of Cormunity and Econom c
Devel opnent (OCED) and voted to raise $5,000 in matching funds. The
Pl antation then obtai ned a $100, 000 enmergency comunity devel opnent
bl ock grant (CDBG from OCED to be used to nove the generator from
the aquifer site. A group of residents recently pledged $70, 000 in
loans to the District. The District has had additional discussions
with two banks. The District is in the process of developing a
business plan. It plans to apply for a $400,000 CDGB grant in
Decenber. It has hired a grant witer to assist in this process.
The District currently expects the phase | systemto cost $400, 000
and the new distribution system approxi mately $500, 000. They
currently project the total cost for phase | and Il at $1.3 M
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We find that the District has taken reasonable steps to
explore and obtain initial financing. Before granting second utility
status, we do not require financing to be in place. Instead, we
require the utility to denonstrate that it has the capability and the
i kel i hood of being able to obtain the necessary financing. The
District has denonstrated this capability.

V1. THE DISTRICT®"S USE OF THE CENTRAL®"S DISTRIBUTION SYSTEM

As described above, the District plans in phase | to install new
di esel generators off the acquifer. The District plans to use
Central’s distribution systemuntil it can build a new distribution
system The District and M. Rem ck have not agreed to the terns of
such an arrangenent. Under 35-A MR S.A 8 3135, to alleviate a
power shortage which exists due to an energency, the Comm ssion can
order an electric utility to transport tenporarily, electricity over
its transm ssion or distribution facilities at a reasonabl e charge
and in a manner the Comm ssion directs. The record in this case
denonstrates that an energency exists; Central is unable to provide
sufficient, safe, generation, in conpliance state environnental
standards. Based on the record devel oped we can order M. Remck to
distribute electricity produced by the District's generators.

M. Rem ck, however, has stated his preference to get out of
both the generation and distribution businesses. At the tinme of the
hearing, M. Rem ck had not provided the necessary financi al
information to determ ne Central's net book value. On October 2,
1998, M. Remck did file copies of tax returns for Central and PUC
Annual Reports for 1996 and 1997.

W urge M. Remck and the District to continue to discuss a
purchase or | ease of M. Rem ck's assets. It is apparent that the
di stribution systemhas sone value for at |east the next few years.
Even if the Comm ssion requires interconnection, we would have to
establish a value for use of the system W wll not order
interconnection at this time. |If the District and M. Rem ck are
unable to agree on the terns of a sale or |lease, we will order such
an interconnection. The parties shall report back to the Conm ssion
by October 21, 1998 on the status of negotiations. |f negotiations
are unsuccessful, we will establish a process for inplenmenting the
i nterconnection pursuant to 35-A MR S. A. § 3135.

Accordi ngly, we
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ORDER

1. That the Monhegan Pl antation Power District is
authorized to serve electricity to customer's on Monhegan Pl antation

pursuant to 35-A MR S. A §8 2102, 2105; and

2. That the Monhegan Pl antation Power District shall file
a report by Cctober 21, 1998, on the status of its negotiations with
Central Monhegan for use of Central's distribution systemor the
pur chase of Central.

Dat ed at Augusta, Maine, this 7th day of October, 1998.

BY ORDER OF THE COW SS| ON

Dennis L. Keschl
Adm nistrative Director

COW SSI ONERS VOTI NG FOR: V\ELCH
NUGENT

COMM SSI ONER ABSTAI NED: DI AMOND



